instance, the dissent in Mejilla-Romero v. Holder 15 emphasized that, while a child may be eligible for asylum status, he or she will likely face an impossible barrier in finding support for their asylum claim.
This paper argues that the United States should implement a system for assessing the credibility of children seeking asylum, independent of the model used to assess the credibility of adult applicants, that is sensitive to children's unique experiences of facing persecution. Part II of this paper provides a brief overview of the current procedures the United States uses to assess the credibility of individuals seeking asylum. It considers how the heavy reliance on behavioral cues, with little consideration for unique populations, creates a flawed system in need of repair.
Part III critiques applying an adult method of assessing credibility to children seeking asylum. In particular, this paper argues that the current U.S. system for assessing credibility in adults cannot translate to children due to various considerations recommended by renowned developmental psychologists.
Part IV summarizes several U.S. cases and narratives of children seeking asylum. Those stories illustrate how a child's credibility determination can shape the success or failure of his or her asylum claim. Part V analyzes the efficacy of reforms proposed by immigration systems around the world. It highlights specific practices the United States could incorporate into its approach. Part VI suggests ways to shape the future conversation about children seeking asylum.
Part VII argues that, without implementing some of the suggested reforms, the United States could be operating under constitutional violations. Finally, Part VIII provides a brief conclusion.
II. Assessing an Asylum Applicant's Credibility in the United States
15 Mejilla-Romero v. Holder, 600 F.3d 63 (1st Cir. 2010) (dissenting opinion) ("[t]hough children may be eligible for asylum, providing the evidence to support the claim may be impossible").
The United States Citizenship and Immigration Services ("USCIS") compares the similarities and differences between refugee status and asylum status. 16 Refugee and asylum status are both options an individual may pursue if he or she has experienced persecution or reasonably fear persecution "on account of race, religion, nationality, and/or membership in a particular social group or political opinion." 17 However, only individuals located outside the United States may seek refugee status. 18 Furthermore, refugees are commonly living outside their country of origin because they are incapable or unwilling to return home from fear of significant peril. 19 Conversely, asylum status is reserved for noncitizens already on U.S. territory, petitioning to stay as form of protection.
20
A noncitizen seeking asylum begins by filing an application for asylum, normally within one year after arriving in the United States. 21 The application asks the noncitizen to recount the facts that form the basis for his or her request for asylum. 22 In affirmative asylum applications, an immigration officer interviews the noncitizen, assessing the applicant's credibility. 23 For applications filed defensively in removal proceedings, an immigration judge decides whether to grant asylum as a form of relief from removal.
24 16 Refugees & Asylum, supra note 5. 17 Id. 18 INA § 101(a)(42). 19 Id. 20 INA § 208(a). 21 See Asylum, USCIS, https://www.uscis.gov/humanitarian/refugees-asylum/asylum (Form I-589, Application for Asylum and for Withholding of Removal). 22 Id. 23 See The Affirmative Asylum Process, USCIS, https://www.uscis.gov/humanitarian/refugeesasylum/asylum/affirmative-asylum-process ("The asylum officer will determine whether you: [a] eligible to apply for asylum, [b] meet the definition of a refugee in section 101(a)(42)(A) of the INA, [or (c)] are barred from being granted asylum under section 208(b)(2) of the INA"). 24 Immigration Benefits in EOIR Removal Proceedings, https://www.uscis.gov/laws/immigration-benefits-eoirremoval-proceedings (last updated Aug. 22, 2011).
U.S. courts have repeatedly affirmed that the Fifth Amendment's Due Process Clause entitles noncitizens to a "full and fair hearing" before deportation. 25 Under most contexts, if language poses a barrier to a full and fair hearing, the noncitizen may ask for a government interpreter or an interpreter of his or her choosing. 26 A USCIS asylum adjudicator interviews an affirmative asylum applicant. 27 The asylum adjudicator approves or denies the asylum application.
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If the adjudicator denies an affirmative asylum application or if the noncitizen is in removal proceedings, he or she may request review by an immigration judge ("IJ"). 29 The noncitizen can present evidence in support of his or her claim. 30 If an IJ denies asylum, the noncitizen may appeal to the Board of Immigration Appeals ("BIA"). 31 If the BIA denies the noncitizen's application for appeal, he or she may appeal to federal court.
32
Behind the veil of a simple procedure lies an imperfect system. Scholars frequently note the credibility, instead of the applicant's complete case file, to reduce the IJ's caseload. 35 Thus, the field has increased attention on ensuring that credibility assessments are valid.
In 2005, Congress enacted its first standard for assessing an asylum applicant's credibility through the REAL ID Act. 36 The REAL ID Act gave asylum adjudicators significantly more discretion to deny an asylum application based on an adverse credibility determination. 37 The REAL ID Act expanded existing USCIS guidelines 38 by requiring asylum applicants to demonstrate that at least one of the five grounds for obtaining asylum-race, religion, nationality, and/or membership in a particular social group or political opinion-will be a fundamental cause of persecution. 39 Furthermore, an asylum adjudicator may find an asylum applicant not credible due to minor inconsistencies that are not central to the noncitizen's application. 40 Therefore, the REAL ID Act has elevated the hurdle asylum applicants must overcome to obtain a favorable credibility finding.
Despite the expanded considerations implemented in credibility assessments, four main features shape the outcome of a noncitizen's credibility assessment: the noncitizen's demeanor, testimonial consistency, the noncitizen's ability to show detailed facts about the persecution, and the consistency between the claim of persecution and documentary records. 41 The United States has adopted a psycholegal model incorporating scientific findings on how to use behavior cues, 35 Gender and psychological trends are two examples of peripheral factors that theoretically should not impact a noncitizen's credibility. Nonetheless, it is clear that wholly divorcing these outlying factors from credibility assessments is an unlikely outcome.
III. Applying the U.S. Asylum Structure to Children
Determining a child's credibility is an insatiable interdisciplinary enigma. credibility. Although language development may impact a child's capacity to narrate incidents in precise detail, 66 children may be as competent as adults in eyewitness identifications and answering non-misleading questions. 67 Furthermore, while children may be more prone to suggestibility and poorer memory under some conditions, they may be equal or superior to adults in others. 68 Despite scientific findings suggesting the contrary, child witness are often perceived as exceedingly suggestible, impressionable to others, and "prone to fantasy." 69 Children seeking asylum face additional hurdles. The psychological challenges of recalling traumatic experiences likely interact with a child's restricted communication capabilities, leaving a minor unable to share their testimony of persecution. 70 Additionally, the child's parents often pose an additional barrier by keeping the child from recounting the afflicting events to protect the child. 71 Considering the challenges adults face in meeting the "reasonable fear of persecution" standard, it is unsurprising that the current U.S. system for determining the credibility of adults seeking asylum does not translate well to children seeking asylum. First, the lack of legal representation poses a greater obstacle for noncitizen minors. 72 Because noncitizens are not entitled to representation, many noncitizen minors enter the United States without legal help.
Furthermore, noncitizen children are not assigned a guardian ad litem. 74 Without advocates, this greatly increases the likelihood that their stories will not be properly heard.
Second, the U.S. detention protocol exercised on all noncitizens raises human rights concerns. Upon apprehension, noncitizen minors are often handcuffed and shackled, dressed in prison attire, locked in a cell, and housed with the general delinquent population. 75 The criminallike conditions impact the noncitizen's credibility by associating the minor with illegal activity 76 or provoking the fear of an influx of criminality in adjudicators. 77 Conversely, the impressionable child could internalize the distressing environment in delinquent facilities, building on the trauma the child experienced in his or her country of origin. 78 In response to a push to increase the visibility of children seeking asylum, the 1989 United Nations Convention on the Rights of the Child ("CRC") established several principles to guide the discussion on the best approach for child asylum seekers. First, the theme underlying all action is to pursue the "best interest of the child." 79 Since the 1948 Universal Declaration of Human Rights ("UDHR"), 80 there is a global emphasis on guarding the dignity of all human beings, including children. 81 can remember a deeply traumatizing experience. 137 Second, the majority failed to apply the presumption that the asylum applicant was not fabricating her persecution claim. 138 These tales reinforce the fear of invisibility as a well-founded reality among child asylum claims.
V.

Lessons from the International Response to Children Seeking Asylum
The European Union ("EU") differs from the United States in several ways in its approach to processing a child asylum applicant's credibility. 139 Article 3 of the European Court of Human Rights ("ECHR") considers the child's development and age in asylum credibility assessments. 140 This approach allows the interviewer to use the child's unique experiences as a lens to determine if the child's fear of persecution is sincere.
European countries assess a child asylum seeker's credibility using various methodologies.
For instance, the United Kingdom still places an explicit emphasis on credibility in driving asylum case outcomes, an approach in line with the United States'. 141 Because the weight placed on credibility assessments blends with stigmas against a child's credibility, the United Kingdom's approach can be detrimental to a child's asylum claim. 142 Conversely, in Sweden, a child's credibility holds the potential of positively impacting the robustness of his or her family's asylum claim. 143 One author notes that, while a child's claim of persecution is not determinative on its own, the child's credibility can reinforce the family's claim, 144 inferring a presumption of credibility to the child asylum seeker's testimony that contrasts to the U.S. approach. If the child asylum seeker's testimony weighs as heavily as in other countries, this shift in favor of presumed credibility may have a significant impact on the outcome on child asylum applications. 145 Canadian immigration officials pursue the best interests of the child by assigning an official who walks through the asylum application process with the child. 146 The representative serves the role of legal counsel. The presence of a legal advocate increases the likelihood the child can establish his or her credibility, since the representative can clearly communicate the child's persecution claim, cultural considerations, and other factors that may impact credibility.
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Although several scholars claim infrequent application of this practice, the United States has frequently proposed a comparable legal advocate system. 148 Additionally, Canada applies a flexible burden of proof standard to match the child's maturity level, 149 ensuring that the noncitizen child's abilities meet the immigration official's expectations. Experts generally point to the Canadian Immigration and Refugee Board and the Canadian Guidelines as leading methods for upholding the "best interests of the child" standard. 150 Data on asylum procedures in other countries provides an important lesson: an abbreviated approach to assessing a child's credibility may not be the best protocol. A UNHCR official in children may not receive the medical support they need to account for the impact that trauma may have on their credibility assessments. 151 Also, individualized credibility assessments allow each person, including the child seeking asylum, an opportunity to testify. Consequently, the child may not experience the same level of intimidation commonly claimed of expedited procedures. 152 Norway provides for individual credibility assessments, even for families seeking asylum status together. 153 The United States acknowledges the value of several foreign nations' approaches to the issue of assessing a child asylum applicant's credibility. 154 Nonetheless, these international rules are not binding on the United States. 155 The 1951 Refugee Convention responded to a surging number of refugee and asylum seekers post-WWII. 156 After the Convention, 142 nations, including the United States, 157 ratified a protocol 158 establishing the minimum standards of treatment for refugees and asylum seekers, like access to legal recourses, to basic education, to work, and to the provision of documentation. 159 However, critics frequently characterize this treaty as "outdated, unworkable, irrelevant, or an unacceptably complicating factor in today's migration environment." 160 Several countries have expanded on the treaty's basic principles since its inception. 161 Therefore, while the basic premises and humanitarian sentiment behind the 1951 Refugee Convention are binding on the United States, other countries' detailed, modern approaches to assessing a child asylum seeker's credibility are not.
VI. Proposed Reforms
Given the rising number of children seeking asylum abroad 162 and in the United States, 163 now is the time to translate empirical research into law. U.S. immigration officials should establish safeguards to prevent interviewing child asylum applicants under highly suggestible conditions. There is ample empirical evidence to suggest that the accuracy of a child's testimony is highly correlated with interviewing conditions. 164 Therefore, the United States should invest in interviewer training programs based on modern, empirically-supported methodology.
For instance, contemporary research is more informed on the parameters of suggestive questioning. Open-ended questions-commonly who, what, when, where, why, and how-are widely accepted for facilitating spontaneous narrative, as opposed to close-ended questions, which are framed by expected responses. 165 Additionally, interviewers should be wary of repeated questioning's impact on false reports. Repeated questioning, particularly with closeended questions, can cause the child to rehearse the false event. 166 Inevitably, the recurring suggestive questioning creates a false memory that becomes difficult to detect. 167 This situation is problematic for a child who has internalized a suggested tale of persecution, but has objective evidence in his or her application that may be inconsistent with the interview.
In addition to suggestive questioning, the U.S. immigration system should increase attention to confirmation biases. Confirmation bias is an automatic practice that a specific trigger outside an individual's active control unconsciously triggers. 168 If the interviewer has a preconceived notion about what the child's testimony should look like, the interviewer may be more prone to use suggestive questioning. 169 Open-ended questioning is the most robust method to combat confirmation bias. 170 Some scholars propose monitoring confirmation bias by screening for an interviewer's self-control skills, like following directions to ask only open-ended questions. 171 Researchers believe confirmation bias is tied to self-control. 172 Nonetheless, by asking only open-ended questions, there is a higher probability that any confirmation bias the interviewer may possess will be masked 173 because the child asylum seeker will be speaking with more frequency. Finally, the interviewer should keep in mind that a child's testimony may be more reliable than an adult's account in some circumstances, because adults are more likely to encode their understanding of an event, whereas children are more likely to encode an event as it occurred.
Providing legal counsel for each child seeking asylum may be an ideal, yet lofty goal.
Alternatively, children should be appointed a guardian ad litem who would promote the best interests of the child. Although legal counsel offers the child asylum seeker necessary assistance through the asylum application process, the guardian ad litem serves a wellness role, ensuring that the judge and attorney hear the child's wishes, which the child's legal counsel may not otherwise consider. 175 Additionally, providing an unaccompanied child asylum seeker with an adult representative is a closer step towards ensuring that the child is receiving minimum due process protection in his or her immigration proceedings. 176 The guardian ad litem invests in the child's success by thoroughly learning the child's story, supporting the child in articulating his or her views, explaining the child's options, learning about the child's preferences, and acting as the child's advocate in all aspects of the immigration proceedings.
177
This relationship between the child and guardian ad litem is crucial in situations where the child seeking asylum is an unaccompanied minor since the child may not otherwise have an adult advocate. Nonetheless, guardians ad litem would also be a resource for indigent parents who face language barriers or who are unfamiliar with navigating the asylum process. While a guardian ad litem, relative to appointed legal counsel, cannot guarantee that the child will receive adequate due process protection, it would be a positive stride.
Both guardian ad litem and legal counsel may be cost-effective options. Legal counsel may be encouraged to provide pro bono service by serving as a child asylum applicant's legal counsel. 178 Additionally, the guardian ad litem program, staffed by professional advocates and volunteers, could expand to the immigration context. 179 Even though the USCIS acknowledges the value of guardian ad litem to children in asylum proceedings, 180 the United States does not currently provide for the mandatory appointment of any designated representative. 181 Therefore, the United States would take a step in the right direction by increasing volunteer advocates or requiring the appointment of a child advocate for children seeking asylum.
For children fleeing persecution from countries with a primary language other than English, an alternative proposal is to conduct credibility assessments in the child's native tongue.
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According to the UNHCR, a trained independent interpreter should be present if the interviewer does not speak the child's native language. 183 However, it is unknown how often the U.S.
government follows this measure. Since the child's native language would theoretically be more comfortable to the child, the credibility assessment's accuracy would improve as a function of creating a more secure environment for recounting traumatic events. 184 Additionally, disclosure is enabled by recalling incidents in one's native tongue because it facilitates the association of ideas. 185 Finally, the United States should weigh a child's testimony equal to an adult's testimony, which would require giving more weight to a child's testimony than he or she currently receives.
Often, U.S. immigration officials expect a noncitizen child to provide documented proof of witnesses, expert testimony, and other forms of objective evidence. 186 However, these expectations create an impossible standard, because most children seeking asylum are less likely than adult asylum seekers to have the resources or access to these types of evidence. 187 Additionally, this emphasis on using objective evidence alone to evaluate a child asylum seeker's credibility "encourage[s] the misconception that children are disabled by an inability to testify." 188 Finally, immigration officials sometimes dismiss a children's asylum claim as marginal claims of persecution, rather than considering the severity of the experience in the context of an impressionable child. 189 By giving a child's testimony as much weight as an adult asylum seeker's testimony, immigration officials would permit the child an opportunity to develop a robust account of his or her persecution.
In light of the various areas needing improvement, some proposals should be prioritized over others. Given how heavily immigration officials weigh credibility assessments, the principal recommendation for reform is to standardize non-biased interviewing conditions. First, seeking asylum is often placed in "preventative custody," a standard of care theoretically analogous to parental care. 208 In reality, many noncitizen children are held in deplorable detention facilities that mimic prisons rather than nurturing homes. 209 Some detention facilities face allegations of abuse, lack of medical care, and anxiety-evoking environments that frequently re-traumatize detained children and affect their endurance to overcome the lengthy asylum process. 210 Courts have begun to acknowledge that child asylum seekers are entitled to some due process protection. Broadly speaking, immigration officials may not interfere with a noncitizen's right to seek asylum. For instance, the court in Perez-Funez 211 held that children are entitled to a full and fair hearing. Additionally, the court in Orantes-Hernandez maintained that immigration officers may not use coercive practices to thwart a noncitizen's asylum application. 212 Finally, the court in Batista referenced the CRC as persuasive authority, thus highlighting the CRC's importance, even though the United States has not ratified it.
Still, the current asylum adjudication system violates fundamental due process principles.
The United States should expand due process under Perez-Funez to include fair procedures that ensure accurate credibility assessments for child asylum seekers. Although some jurisdictions require judges to use child-sensitive questioning techniques, like accommodating to the child's mental development when assessing a child's credibility, 214 the EOIR guidelines 215 are not universally implemented. Unless a standard is mandatory, it is unlikely that many immigration officials and judges will undertake the additional work necessary for a fair credibility assessment. Therefore, Congress should require immigration officers and judges to incorporate the recommended reforms into the credibility interview protocol. If an asylum adjudicator fails to oblige and the child's asylum application is denied, the asylum applicant should have a strong argument on appeal for a due process violation that should be subject to remand.
Additionally, given the disparities in outcome between applicants with access to legal representation and those without, 216 the government should start to address unconstitutional flaws by providing each child asylum applicant free legal representation. This reform is crucial because many child asylum applicants do not have the financial resources to retain private counsel, 217 and immigration regulations may prevent an asylum applicant's parents from obtaining work authorization. 218 Free legal counsel may also be the most cost-effective reform.
courtroom and eliminate meritless child asylum claims. 219 Finally, the child asylum applicant's legal counsel can serve as a check on immigration officials' adherence to the reforms.
VIII. Conclusion U.S. border agents detained at least 52,000 unaccompanied minors from only four Central
American countries-Mexico, Guatemala, El Salvador, and Honduras-in 2014, 220 while 95,000 unaccompanied children sought asylum in Europe in 2015. 221 Given the ongoing turmoil in various parts of the world, these numbers will likely rise. 222 Children are narrowly escaping their native countries. 223 With little help available from legal counsel and little time to gather supporting evidence, more children are relying on the gamble of a positive credibility assessment in an asylum application.
The stakes are high-either a new life in the United States, or probable fatality at home if deported. 224 The lives of all children should receive more security than the subjective judgment of the immigration official conducting the child's credibility assessment. Current strategies used to increase the accuracy of credibility determinations are often misguided by outdated methodology. By implementing more robust, updated guidelines to increase the accuracy of credibility appraisals and ensuring that the recommendations are practiced with regularity, we can enhance the visibility of children facing persecution.
